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[Approved by the ABA House of Delegates on Augut2007]

AMERICAN BAR ASSOCIATION
COMMISSION ON LAW AND AGING
STANDING COMMITTEE ON ELECTION LAW
COMMISSION ON MENTAL AND PHYSICAL DISABILITY LAW
REPORT TO THE HOUSE OF DELEGATES

RECOMMENDATION

RESOLVED, That the American Bar Association urgesefal, state, local, and territorial

governments to improve the administration of etewtito facilitate voting by all individuals with

disabilities, including people with cognitive impaients, by:

(1) Studying and developing best practice guidelinedé&dot design to maximize access;

(2) Adapting their laws, practices and technologiegeaonit “mobile polling” stations;

(3) Ensuring that instructions, signage, and other camaations regarding elections are
accessible; and

(4) Permitting sufficient alternative forms of identidition verification to facilitate registering
and voting.

FURTHER RESOLVED, That the American Bar Associatimges federal, state, local, and

territorial governments to ensure that no goverrtalemtity exclude any otherwise qualified

person from voting on the basis of medical diagnadisability status, or type of residence.

State constitutions and statutes that permit eiarusf a person from voting on the basis of

mental incapacity, including guardianship and ébectaws, should explicitly state that the right

to vote is retained, except by court order wheesfétlowing criteria must be met:

(1) The exclusion is based on a determination by at@wompetent jurisdiction;

(2) Appropriate due process protections have beendsfthr

(3) The court finds that the person cannot communieeath, or without accommodations, a
specific desire to participate in the voting pra;esd

(4) The findings are established by clear and convmewidence.
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FURTHER RESOLVED, That the American Bar Associatimges federal, state, local, and
territorial governments to permit citizens to opgtelly for absentee (“vote at home”) balloting,
permanently or temporarily, including at the tinfeeygistration, with the ability to change one’s
choice thereafter.

FURTHER RESOLVED, That the American Bar Associatimges state, local, and territorial
governments to improve access to voting by resgdehlong-term care facilities that provide
room, board, and any level of personal care togmerén need of assistance. Such efforts should
include the following:

(1) Establishing mobile polling stations in long-terare facilities under the supervision of
trained teams of local election officials;

(2) Where mobile polling is not available, providingutes of election officials at the local level
to conduct absentee voting in long-term care fizeslj and

(3) Training residents, staff, and others involvedha tare of residents about the rights of
persons with disabilities in relation to voting ahé community resources available to
provide assistance.

(4) Clarifying that people who provide assistance itingpdo not have authority to determine
capacity to vote, and that assistance in votirignged to assisting voters to express the
voter’s intent. If people who provide assistaneeunable to determine the voter’s intent,
then, to avoid the possibility of fraudulent margiion, they must decline to mark the ballot
for the voter.

FURTHER RESOLVED, That the American Bar Associatiwmges federal, state, local, and
territorial governments to require and fund theedepment of voting systems that achieve
universal design, such that all voters can casvisgbrivately and independently on the same
voting machine, adaptable to accommodate any immggut, including physical, sensory,
cognitive, intellectual, or mental.

FURTHER RESOLVED, That the American Bar Associatimges federal, state, local, and
territorial governments to recruit and train elentivorkers to address the needs of voters with
disabilities, including physical, sensory, cogratiintellectual, or mental disabilities.
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Report

|. INTRODUCTION

These recommendations are based on the March 26€kingg symposium of experts, entitled
Facilitating Voting as People Age: Implications Gbgnitive Impairment The symposium
concluded a year long effort on the topic, desctibelow. The need to address voting by aging
citizens who face some level of cognitive or otlheain impairment has emerged from the
relative shadows and into the light of day becaideur salient, intersecting trends.

First, based on the 2000 presidential electionudespt is clear that very important elections are
often won by perilously small numbers of votes. 2000, George W. Bush officially won the
Florida vote over Al Gore by a margin of 930 vofest of six million), a virtual statistical tie.
Because the counting of millions of ballots by angthod is liable to error, a razor-thin margin
of victory such occurred in the 2000 election coméis to foment concern about the accuracy and
legitimacy of every vote cast.

Second, older Americans vote in larger numbers dthar age groups. In the 2004 presidential
election, 71.8 percent of citizens age 55 and aiegorted voting. The next highest voting group
were those age 45 to 54 years old (68.7 percenttexpvoting). Even in the oldest age category
tracked (age 75 and older), 68.5 percent reporédgy?

Third, the numbers of older Americans is growingaatate unprecedented in history. Between
years 2000 and 2030, the over age 65 populatidheirnited States is projected to more than
double from 35 million to 71.5 million, with the lsort of person age 85 and over increasing at
the highest percentage réte.

Finally, there are increasingly larger numbers ofiekicans with dementia and other cognitive
impairments that may diminish their capacity toeyoand the frequency of these conditions
increases with age. In the case of Alzheimer'sabe and other dementias, the time between the
onset of the disease and serious incapacity mayebes. The total number of people with
dementia in the United States is not known withasety, but in 2000 researchers estimated 4.5
million people age 65 and over had Alzheimer’s a®® A more recent statistical report of the
Alzheimer’ Association estimates that number tat8million as of 2007, with another 200,000
individuals younger than 65 with early onset Alzhei’'s® By 2030, those numbers are
expected to increase by more than 50 pertehlzheimer’s disease comprises 50 percent to 70

! SeeRichard A. PosnefThe 2000 Presidential Election: A Statistical Arephl Analysis 12 SJp. CT. ECON. REV.
1 (2004).
2U.S. Census BureauO¥ING AND REGISTRATION IN THEELECTION OFNOVEMBER 2004:POPULATION
CHARACTERISTICS (March 2006), http://www.census.gov/prod/2006ppB8£556.pdf.
3 Administration on Aging, U.S. Department of Headiid Human Services, PROFILE OFOLDER AMERICANS:
2005, 3 (2006), http://www.aoa.gov/prof/Statisticsfile/2006/profiles2006.asp.
* Liesi E. Hebert et alAlzheimer’s Disease in the U.S. Population: PremateEstimates Using the 2000 Census
60 ARCH. NEUROL. 1119-1122 (2003).
Z Alzheimer’'s Association, BZHEIMER’ S DISEASEFACTS AND FIGURES 2007, 5 (2007)

Id.
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percent of all cases of dementia, so estimatebeofdtal population with dementia of any type
could be as much as double the above figlres.

Beyond dementias, there are many diseases andtioosdihat result in impairment of brain
function, including amyotrophic lateral sclerosi&LE), brain tumor, epilepsy, HIV (AIDS),
Huntington’s disease, multiple sclerosis, and tratienbrain injury. The Family Caregiving
Alliance estimates that the total prevalence ofrbirapairment of all types, including dementias,
ranges from 13 million to 16 million Americafis.

The convergence of these numbers brings into factegiety of questions about whether persons
with brain impairments who have a fundamental reghd the threshold ability to vote are being
disenfranchised, although they may need assistandet kind of assistance may be needed and
what kind is appropriate? Can technology help?d ano makes decisions about capacity to
vote, and by what criteria? Conversely, concelosuad about the potential for fraudulent
exercise of the franchise by unscrupulous persom®litical organizations taking advantage of
groups within this population, especially thosénliyin group settings such as nursing horhes.

Both failure to ensure proper access to the poaild failure to protect against the fraudulent
manipulation of the vote of vulnerable populati@aesnpromises the integrity of elections. And
as the above demographic trends continue, so tigedancreases.

To address these issues, the ABA Commission on &awv Aging joined together with the
Borchard Foundation Center on Law and Aging anddapital Government Center on Law and
Policy at the Pacific McGeorge School of Law in Bagento to host a working symposium of
invited national experts in law and aging, medicitmng term care, voting technology, and
elections administration on the topkacilitating Voting As People Age: Implications of
Cognitive Impairment. The impetus for the symposium began with the wofkDr. Jason
Karlawish and others who took the first steps iising the questions posed abdVe.The
Symposium convened from March 21-24, 2007, at theifié McGeorge School of Law to
address five key facets of these issues: (1) hamgaand cognitive impairments fit into broader
issues of access to voting; (2) issues in absdrgketing; (3) voting in long term care settings;
(4) defining and assessing capacity to vote; apth@implications of voter technology for those
with cognitive impairments. Prior to the symposjuthe sponsors had commissioned six

" Other classifications of dementia besides Alzhelsriaclude vascular dementia, mixed dementia, adn’s
disease, dementia with Lewy bodies, frontotempdeahentia, Creutzfeldt-Jakob disease, normal pressur
hydrocephalus, and mild cognitive impairment (MQd) at 2-3.

8 Family Caregiver Alliance, & T SHEET : INCIDENCE AND PREVALENCE OF THEMAJOR CAUSES OFBRAIN
IMPAIRMENT (March, 2001), at http://www.caregiver.org/caregijsp/content_node.jsp?nodeid=438.

°See, e.g.Glover v. South Carolina Democratic Party, NoA@/04-CV-2171-25, 2004 WL 3262756 (D.S.C.
2004),aff'd by Reaves v. S. Carolina Democratic Party, 122 F@@pxA83 (4th Cir. 2005) (allowing an
unsuccessful candidate for the South Carolina sttate to successfully challenge the resultsdefnaocratic
primary race by alleging voting irregularities indlng voting fraud with regards to the absente&tsabf nursing
home residents); State v. Jackson, 102 Ohio SB88dBhio 2004) (considering an evidentiary issua griminal
case of an Ohio election board employee who allggmarked nursing home residents ballots contrary
residents’ wishes)Also seeDavid Josar & Lisa M. CollinsState Targets Detroit Ballot®ETROITNEWS, Nov. 1,
2005 (reporting on a Detroit City Council candide#go initiated a lawsuit against the Detroit Citgu@cil clerk
alleging that election officials assisted legatigapacitated persons to vote at a Detroit nursimge).

10 Jason H. Karlawiskt al, Addressing the Ethical, Legal and Social Issues&hby Voting By Persons with
Dementia 292 J.A.M.A 1345 (2004).
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background papers that provided the starting pdortgiscourse and analysis of each of the key
facets.

The symposium culminated with the adoption of a hemof recommendations intended to
protect voting rights of people with legal capacdityd provide necessary assistance in voting,
while protecting the integrity of the voting proseOnly those recommendations that received a
majority vote of all present were adopted as recendations of the symposium.  The
recommendations do not necessarily represent #nesvof any individual participant in the
symposium, nor the views or policy of any symposgmonsor or organization with which any
participant is affiliated.

The conference recommendations, which are over 2800s in length, along with the working
papers that formed the basis of the group’s ddiimrs and the keynote address of Vermont
Secretary of State and head of the National AsBonieof Secretaries of State, Deborah
Markowitz Esq., are being published in a forthcognissue of the McGeorge Law Review.

The recommendations herein represent a carefuillatisn of the full set of symposium
recommendations, and are fashioned to convey tlsengal, priority principles of the
symposium in a form that expands and does not ctgliexisting ABA policy

[I. CONTENT OF THE RECOMMENDATION

The first resolved clause states four broad crossag actions needed to be taken to benefit not
only voters with cognitive or other impairments llltvoters: (1) the study and development of
best practices for ballot design; (2) the use obbite polling”; (3) the use of communications
accessible to those with disabilities; and (4)abeeptance of alternative forms of identification.

Mobile polling is the process by which electionia#ils bring a polling station to voters in long-
term care facilities or other outreach sites. Ppb#ing device used depends on the technology
available in the voting district, but it uses soswt of polling device rather than an absentee
ballot. It is preferable to reliance on mail-irgper absentee ballots, because the latter can be
hard for anyone with diminished reading abilityuiederstand as well as much more susceptible
to abuse. Most states do not yet have the techpdio bring accessible portable electronic
balloting capability to long-term care settingst bt technology is on the horizon. In the
meantime, some twenty-three states currently phescesponsibilities for absentee voting by
nursing home or assisted living residents underescincumstances, and all place responsibilities
on election officials to assist.

Acceptance of alternative forms of identificati@ncritical for voters with disabilities, especially
those in long-term care settings, who are lesgylike have driver’s licenses or other standard
forms of identification.

™ The full set of principles are included as an Apgjig to this Report.
12 Amy Smith & Charles P. Sabatindoting by Residents of Nursing Home and Assisteidd Facilities: State
Law Accommodation®6 BFOCAL 1 (2004), at http://www.abanet.org/aging/publicasithifocal/261.pdf.
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The second resolved clause addresses the issuesrdhintapacity to vote and due process
protections necessary to ensure that the righewemarbitrarily or prematurely forfeited. A

premise of this recommendation is that, becauseya a fundamental constitutional right and
a hallmark of democracy, the emphasis should bexganding the franchise and enhancing
access to and assistance with the ballot for peradm are capable of voting. Any limitations
should be narrowly circumscribed in terms of specflinctional abilities, rather than on

categorical exclusions.

In contrast to that principle, co-authors Hurme apgelbaum found that state constitutions and
election laws often fall far short. The constibuts in all but 12 states bar people with various
kinds of mental impairment from voting — for exaepthose who ar@on compos mentis
admitted to a mental institution, under guardiapshncapacitated, or mentally ill. The
categories are sweeping and impreéiseState statutes addressing voter eligibility ognitive
grounds do not necessarily track state constitatiprovisions, using different terminology in all
but 14 states. Additionally, the vagueness of mahythe provisions creates uncertainty
concerning capacity. At the same time, electiomslan some 29 states do not address voter
eligibility due to mental status at afl.

In the context of guardianship law, only 19 stdiage specific statutory provisions that persons
under full or limited guardianshigtain all legal and civil rights not explicitly removedwhich
would include the right to vote. Along with addii@ provisions that favor limited guardianship,
a total of 32 states do appear to allow a judidetermination that a person under guardianship
may retain the right to votg. Only a few statutes and cases specifically detetarequirement

for the court to determine capacity to vite.

This second resolved clause supports expansioneofpproach that requires an individualized
determination of capacity to vote in a judicialts®f with strict due process protections. This
approach would be applicable in any jurisdictioatthermits exclusion of a person from voting
on the basis of mental incapacity. As to a legahdard for assessing capacity to vote, scant
existing case law and statutes provide some gu@fdraut as a legislative policy principle, this
recommendation calls for a standard that can bdiegppniversally with little potential for
discrimination — specifically, whether the persadicates that he or she has a specific desire to
participate in the voting process. This providdeva threshold that is most inclusive and most

13 sally Hurme & Paul S. AppelbaurBefining and Assessing Capacity to Vote: The Efiédilental Impairment
on the Rights of Votersn SyMPOSIUM, FACILITATING VOTING AS PEOPLE AGE: IMPLICATIONS OF COGNITIVE
Ilz\l/IPAIRMENT, 38 MCGEORGEL. Rev. (forthcoming 2007).

21q.

® See e.gWash. Rev. Code § 11.88.010(5).(the impositioa gtiardianship does not result in the loss of itjte r
to vote unless the court determines that the pdestks the capacity to exercise the franchise thadourt’s order
must specify whether the ward retains voting rightdso seePoe v. Rowe, 156 F. Supp. 35 (D. Me. 2001)
(striking down Maine’s constitutional provision theutomatically excluded from the polls personsaind
guardianship by reason of mental iliness).

" E.g.,Washington’s statute characterizes incompetenuetas “lacking the capacity to understand thanea
and effect of voting, such that she or he canndéenaa individual choice” Wash. Rev. Code § 11.88(B)"
Wisconsin similarly looks to whether the persofingapable of understanding the objective of trexgle
process.” Wis. Stat. § 54.25(2)(c)1.g. The fedBiatrict Court in Doe v. Rowe, 156 F. Supp. 35 {e. 2001)
adopted a functional standard identical to thahébun the Washington statute.
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protective of the right. The objective isniot treat people any differently in voting rights base
on any perceived impairment or other personal dchteariatic.

The third resolved clause urges government to ekpgha option for absentee balloting and
suggests the use of a more normal characterizafidnas “vote-at-home” balloting. In recent
decades, absentee balloting has become a cerdtaldeof our electoral landscape. All states
now allow at least some categories of voters td tasir votes before election day, most
commonly by mail. And, most states now permit éxxuse” absentee voting. However, as of
2004, only 17 states provided foermanen@bsentee statd&. This recommendation advocates
for no-excuse temporary or permanent absenteesstatailable as an option to choose at the
time of registration or at a later time.

The fourth resolved clause focuses on voting irgdarm care settings, broadly defined. The
prevalence of dementia in the nursing home pomurias estimated to range from a quarter to
more than two-thirds of the populatibh.The prevalence of dementia in assisted livingifas

is even less certain, although one survey of &skisting facilities reported that over one-third

of residents had moderate to severe deméhtiA diagnosis of dementia, in itself, does not
mean that the individual lacks capacity to vot@ems still retain the capability and some do not.
However, little is known about how many of thesesing home and assisted living facility

residents actually have the capacity to vote. Hesn is known about the voting capacity of
persons residing in other long-term care setting$ @s adult homes, community care facilities,
and group homes for persons with a variety of disiis.

This recommendation applies principles articulatethe first resolved clause to long-term care
settings by urging governments to make mobile pglistations a reality for long-term care
residents; and in the interim, to utilize electiofficials proactively in the role of overseeing
absentee balloting in these settings. It alsosclt training of residents, staff, and others
involved in the care of residents regarding thangptights of persons with disabilities and the
resources available to assist in the exerciseasdfethights. Finally, it seeks to clarify that pkop
who provide assistance in voting do not have aitihtw determine capacity to vote, and that
assistance in voting is limited to assisting voterexpress the voter’s intent. If people who
provide assistance are unable to determine the’satgent, then, to avoid the possibility of
fraudulent manipulation, they must decline to nmizk ballot for the voter.

The fifth resolved clause addresses balloting teldgy, currently undergoing a major

transformation in the direction of electronic sys$e such as direct-recording electronic (DRE)
voting systems. Electronic systems are still vanch in their infancy. Most currently deployed
voting systems do not meet current HAVA and ADAathidity accommodation requirements,

and they are far from compliant with the U.S. HBlattAssistance Commission’s Voluntary

Voting System Guidelines. The premise of this recommendation is that teldgy’s goal is to

18 See the survey of absentee balloting law and alteveatin Daniel P. Tokaji & Ruth ColkeAbsentee Voting by
People with Disabilities: Promoting Access and iy, in SYMPOSIUM, FACILITATING VOTING AS PEOPLE AGE:
IMPLICATIONS OF COGNITIVE IMPAIRMENT, 38 MCGEORGEL. REV. (forthcoming 2007).

19 Jay Magazinert. al, The Prevalence of Dementia in a Statewide Samp&wfNursing Home Admissions
Aged 65 and Olderl0 GERONTOLOGIST663, 663 (2000).

20 Catherine Hawes, Charles D. Phillips, Miriam Rd&eott Holan, & Michael Shermaa, National Survey of
Assisted Living Facilities43 GERONTOLOGIST875, 875 (2003).

* Noel H. Runyan,MIPROVING ACCESS TOVOTING: A REPORT ON THETECHNOLOGY FORACCESSIBLEVOTING
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createaccess which is different fromassistance The more access is facilitated and barriers
removed, the less need there is to depend onassesby another person in the voting booth or
with paper absentee ballots, and thus, the lesgedahere is of fraud or undue influence by
persons assisting with balloting.

In his review of evolving voting technology and m®plications for voters with cognitive
impairments, Prof. Ted Selker identified severaigie approaches that have shown promise but
are still under trial and development. Evolvingsigin characteristics with particular promise
include: electronic interfaces that focus on orsk @@ a time; simplified navigation through the
steps of the voting process with an ability to reback to instructions; redundancy of
information; feedback (audio as well as visual) smlections made with the opportunity to
change selectiorfé. The ultimate goal embodied in this recommendaisoto design effective
optional capabilities into all voting stations $at accessibility is truly universal and segregatio
of voting by disability accommodation is unnecegsar

The sixth and final resolved clause addressesedhd for sufficient numbers of election workers,
appropriately trained to meet the needs of votetis dsabilities of any kind. If poll workers and
other election officials do not understand how ¢oaanmodate the increasingly broad range of
disabilities voters present at the polls, or they ribt understand how to operate the new
technologies being introduced in polling sites,ntleven the best technologies will fall short.
Many poll workers serve as volunteers, and trainmgy be brief and informal. This
recommendation recognizes that recruitment andib@iis an essential component to ensuring
access to the polls and urges governments to plgceater emphasis on that task.

[ll. RELATED ABA PoLicy

This recommendation builds upon a line of ABA pylithat goes back several years, all
supporting increased access to the polls and fsr@ad reliability in procedures. Greatly
paraphrased, current ABA policy supports:
* ‘“enactment of federal legislation facilitating thbility of all citizens to vote in federal
elections” (Annual meeting, 1974);
» ‘“efforts to increased voter registration” (Annuateting, 1990);
» ‘“efforts to insure the participation of homelesssp@s in the electoral process” (Annual
meeting, 1993);
* “the availability and reliability of political infonation and discourse on the Internet”
(Annual meeting, 2000);
* “changes designed to improve and simplify the piesiial election process and ensure
that it accurately reflects the will and intentiasfgehe voters” (Midyear meeting, 2001);
* The 2003Model Statutory Language on Provisional BallotingdaCommentaryAnnual
meeting, 2003);
» “ensuring the fairness and reliability of the pedares prescribed for voting” (Annual
meeting, 2004); and

SYSTEMS, A REPORT BYVOTERACTION AND DEMOS (February 2007), dittp://www.demos.org/page504.cfnsee
the Election Assistance Commission’s voluntary gliiees at http://www.eac.gov/vvsg_intro.htm.

%2 Ted SelkerThe Technology of Access: Allowing People of Agéote for Themselvem SrMPOSIUM,
FACILITATING VOTING ASPEOPLEAGE: IMPLICATIONS OFCOGNITIVE IMPAIRMENT, 38 MCGEORGEL. REV.
(forthcoming 2007).
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* The 200%Election Administration Guidelines and Commentgkgnual meeting, 2005).
IV. NEED FOR ABA ACTION

The present recommendation focuses with particylan the needs of voters with disabilities,
particularly the special needs that accompany ang kf brain impairments. It is consistent
with the highest values of the ABA in preservingdamental civil rights for all citizens.

While there is no proposed legislation that thioramendation immediately addresses, there are
many critical activities underway at the federates, territorial, and local government level to
modify voting procedures that this recommendatimpacts. For example, at the federal level
the 2002 Help America Vote Act has gave the Natidnstitute of Standards and Technology
(NIST) a key role in helping to realize nationwidgrovements in voting systems. To assist the
Election Assistance Commission with the developnw#ntoluntary voting system guidelines,
HAVA established the Technical Guidelines Developm€ommittee and directed NIST to
chair the Committee. NIST research activities hactided:

« security of computers and computer data storage inseoting systems;

- methods to detect and prevent fraud;

« protection of voter privacy; and

- the role of human factors in the design and apgtinaof voting systems, including

assistive technologies for individuals with disai@s and varying levels of literacy

However, NIST has not had a focus on cognitive inmpants or other brain impairments, a
focus that this recommendation would encourage.

At the state level, in addition to election improwents, the ABA has had a long history of
supporting guardianship reform and long-term cauality regulation, especially through its
Commission on Law and Aging. This recommendatias fmmediate implications for key
aspects of guardianship law and long-term carelaéga relevant to cognitively impaired elders
and other adults. Access to and integrity of tbeng process has never been a more important
issue in America than it is today. The recomméndafurthers the ABA’s role and
responsibility in providing leadership in addregsamerging issues affecting the franchise.

Respectfully submitted,
Joseph D. O’'Connor, Chair

Commission on Law and Aging
August 2007
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APPENDIX

RECOMMENDATIONS OF THE SYMPOSIUM

Facilitating Voting as People Age: Implications ofCognitive

Impairment

1. Basic Principles and Goals

Although the symposium focused on disability causgdognitive impairments, the principles
underlying these recommendations apply to all disi@ls, whatever the cause, including
physical, sensory, cognitive, intellectual, and taénTherefore, “disability” as used in these
recommendations is intended to be as broad andisinel as possible. Where the
recommendations expressly focus on “cognitive immpant,” the intention is for emphasis and is
not intended to exclude other disabilities. Thentécognitive impairment,” as used here,
includes not only conditions resulting from Alzheris disease and other causes of dementia,
but also impaired cognition caused by other disgatisorders, and conditions that impair
cognition.

Basic Principles:

1.

A democratic society should facilitate access #wbting process while preserving the
integrity of that process.

People with disabilities should not be held toféedent or higher voting standard than
people without disabilities.

Public and private entities must provide reasonab®mmmodations to ensure that
people with disabilities have access to voting.

Goal 1: Preventing unfair and/or unlawful exclusion frooting.

A.

In those states with voting eligibility limits basen lack of capacity, everyone should be
presumed to have capacity to vote absent a cotstitlly adequate adjudication that
they lack capacity vote.

It is inappropriate for any population to be scexbifor decisional capacity to vote based
on age, disability, diagnosis, place of residegoardianship status, or other
characteristics.

Goal 2: Maximizing access by providing adequate and appatgassistance.

A.

People with disabilities are entitled to assistdnom the person of their choice to help
formulate, express, and record their vote.



121

B. People providing voting assistance should notgitedo assess the decisional capacity
of the person being assisted, but should declipedeide assistance if they are unable to
ascertain the person’s voting intent.

C. Safeguards are needed to ensure that the ballettsethe voter’s intent, including an
affirmation signed by the person providing assis¢éan

Goal 3. Improving the administration of elections to faate voting by all individuals,
particularly people with cognitive impairments.

(5) The Elections Assistance Commission (EAC) and agoeernmental and non-
governmental organizations should study and establest practice guidelines for ballot
design to maximize access by people with cognitiyeairments.

(6) States and localities should adapt their laws terpeactices and procedures, develop
technologies, and invest resources to permit mglliéng. At minimum, mobile polling
technology should provide access to the statewader whecklists and the ballots of
multiple jurisdictions, and assure ballot integfity

(7) States and localities should ensure that instrastisignage, and other communications
regarding elections are accessible to people vigidbdities, including cognitive
impairments.

(8) States with voter identification requirements skaallow sufficient alternative forms of
verification to enable all persons, including pasaith disabilities, to register and cast
ballots.

(9) Persons with disabilities who have been deniedsacievote privately and
independently should have a private right of actiader HAVA.

Goal 4: Ensuring that individuals with cognitive impairmgiave the opportunity to register to
vote.

A. People registering voters should not attempt tesssa prospective registrant’s decisional
capacity to vote.

B. States and localities should comply fully with thational VVoter Registration Act and all
other applicable federal laws and the federal gowent should vigorously enforce these
laws.

C. States should examine registration deadlines ansider innovative approaches to
increase registration opportunities, such as Kadiiay registration or automatic
registration.

# While the ideal of mobile voting, defined belowRecommendation 4, is to bring the appropriateobédi
residents no matter where they may be registerédrécognized that current realities limit thhtligy to in-state
jurisdictions.
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2. Capacity and Voting

A. Presumption of Capacity. To promote the democratic process to the fullettrex
possible, no governmental entity should excludeahgrwise qualified person from
voting on the basis of medical diagnosis, disabgtatus, or type of residence. A
person’s capacity to vote should be presumed réggdf guardianship status. State
laws, including guardianship and election laws,usth@xplicitly state that the right to
vote is retained, except by court order in accocdamith the following two
recommendations, 2-B and 2-C.

B. Due Process Protection.If state law permits exclusion of a person fronting on the
basis of incapacity, such exclusion should havalleffect only if:

(5) The exclusion is based on a determination by at@wompetent jurisdiction;

(6) Appropriate due process protections have beendsthrand

(7) The court states on the record that the basihtoekclusion has been established by
clear and convincing evidence.

C. Capacity Standard. If state law permits exclusion of a person fromnvgton the basis
of incapacity, a person should be determined to ¢apacity only if the person cannot
communicate, with or without accommodations, a gjpetesire to participate in the
voting process.

3. Absentee Voting

A. Vote at Home.
(1) Governments and other stakeholders in the eleptiocess should adopt the term
“vote at home” as a substitute for terms such asfyanent absentee voting,” “no
excuse absentee voting,” or “mail ballot voting.”

(2) All jurisdictions should permit voters to vote airhe. At the time of registration,
registration forms should provide voters with thggion. Voters should be allowed at
any time to change their choice. Jurisdictions &hmake it as easy as possible for
voters to exercise their choice.

B. Voting Jurisdiction.
Federal and state governments should develop arondtandard for determining the
jurisdiction in which people should register toaofThe default presumption for
registration should be that individuals registevace where they are physically locatéd.

4 This recommendation should be read in combinatiith Recommendation 4.E.2 which urges accommodation
a long-term care facility resident’s desire to stgji to vote either in the location of the facilityin their previous
place of residence.
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C. Privacy and Independence.
All voters who vote at home should be enabled &b agrivate and independent ballot.
Federal and state law needs to be sensitive tojpaitéensions between the secrecy of
the ballot and the request of some voters for tasgis.

D. Signature Verification
Federal and state laws regarding signatures omtdesand vote-at-home ballot return
envelopes should be amended to take into accoemrtblems that will arise with
signature verification for people with disabilitie$his is important because signatures
can change over time.

E. Vote-at-Home Information.
Federal and state election officials should prowiseple and accurate information about
the vote-at-home option to voters, individuals st&sg voters, and facilities. Such
information should be written in plain language amdude:

(1) Periodic information to all voters explaining thete at home option. Each vote at
home ballot packet should contain an explanatiamefvote—at-home option and
instructions on how to complete and submit thedbalPackets should also indicate
how to receive assistance in completing the balhat how to contact election
officials with additional questions.

(2) Information to all voters explaining how other @ig individuals can assist them in
casting their ballots. This information should set clearly what actions are
permissible and what actions are prohibited. Pesilviss actions would include
reading the ballot to the voter, physically markihg ballot as directed by the voter.
Impermissible actions include telling the individlbhaw to vote or casting a vote
without an express indication of the voter’s prefere.

(3) Information to long-term care facilities explainiagy affirmative legal obligations a
facility may have to assist residents in votingnpissible assistance facilities can
provide residents, and any actions that are prigdloy law.

4. Voting in Long-Term Care Facilities
For purposes of these recommendations, the follpweafinitions apply:

Mobile Voting— A process by which two or more election offisialsit a long-term care
facility to provide residents the appropriate baltmnduct voting at a common location, or in
the case of residents who cannot come to the v@dtagion, conduct voting in their room or
another location convenient for the resident.

Long-Term Care Facility- Institutions licensed to provide room, boandd any level of

personal care to persons in need of assistanceaatithities of daily living (ADLS) or
instrumental activities of daily living (IADLS).
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A. States’ Responsibilities
(5) States and local election officials should playaative role in facilitating voting in
long-term care facilities.

(6) States should enact laws and regulations to prdeideobile voting for residents of
long-term care facilities.

(7) Where states do not provide for mobile voting ingderm care facilities, states
should provide for teams of election officialsta¢ {ocal level to conduct vote-at-
home or absentee voting in long-term care facdlitie

B. Long-Term Care Facilities’ Responsibilities
(1) States should require all long-term care faciliteeprovide a resident with
information about how to register to vote in theility’s locale and how to change
their address for the purpose of voting, includiegessary forms, within fourteen
days (14) of the resident’s admission to the I@rgatcare facility.

(2) States should require all long-term care faciliteeask each resident if he or she
wishes to register to vote and should assist tiubee when asked, indicate that they
wish to do so. This assistance shall consist@fiding proper forms within a
reasonable period of time prior to the registratieadline for a statewide or national
election, and assisting with their completion andrsission. This can be done either
by long-term care facility staff, in collaborati@nth non-partisan voter registration
drives, or through election officials.

(3) Where mobile voting is not available, states shoetplire all long-term care
facilities to actively assist residents in requegtbsentee or vote-at-home ballots.
Active assistance means asking each resident vath@asonable period of time prior
to the absentee ballot request deadline for avgidéeor national election if he or she
wishes to vote and, if so, providing proper formd assisting with their completion
and submission. This can be done either by long-tare facility staff or by election
officials.

(4) States should require long-term care facility stafssist a resident with ballot
completion where: (a) the resident is unable toknhés or her ballot but is able to
communicate how he or she wishes the ballot to &ked, (b) the resident requests
assistance with marking the ballot, and (c) electifiicials are not available to
provide such assistance.

C. Providing Assistance
State law should declare that, unless adjudicaddcking capacity to vote, a resident of
a long-term care facility is entitled to assistand#h obtaining and completing a
registration form and a ballot if the resident:iG@ynable to do so independently, (b) is
able to communicate that he or she wants suchtaissesand, (c) in the case of ballot
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completion, is able to communicate how he or stshes the ballot to be marked and
requests assistance with marking the ballot.

D. Verification of Voter Identity
States with voter identification requirements skdaallow a long-term care facility’s
identification of a resident to constitute a suéitt verification of voter identity. The
federal government shall by law provide that a toergn care facility’s identification of a
resident shall constitute a sufficient verificatioinvoter identity where required by
federal statutes, including the Help America Vot.A

E. Residency Requirements
(1) States should accommodate, to the extent possésielents’ desire to register to vote
either in the location of the long-term care fagibr their previous residenée.

(2) To the extent that a state otherwise limits eligiypto cast an absentee ballot or vote-
at-home ballot, states should make all residerggéd to vote by absentee ballot
based on their residency in a long-term care tgcili

F. CMS Implementation
The Centers for Medicare and Medicaid Services lshammend its Interpretive
Guidelines for 42 CFR 483.10(A) to implement thewabfacility requirements
pertaining to voting in long-term care facilities appropriate and to the extent possible,
given state-to-state variations in voting law.

5. Voting Technology
Congress, State Legislatures and Election Admatsts should authorize the following:

A. Election Materials.
Voting and election materials, including ballotispsld be in plain language and
accessible to people with all disabilities, inchuglthose with cognitive impairments,
even if this requires providing multiple formats.

B. Voting Systems.
Voting systems should be developed with the goalcbieving universal design, such
that all voters in a given polling place, includwgters with disabilities, can cast ballots
on the same type of system, adaptable to multipéels. The system should be
universally accessible so that persons with angldisy -- physical, sensory, cognitive,
intellectual, or mental -- can vote privately andependently. The system design should
be clear, redundant, and multi-modal. If compuggesused, they should display one race
per screen. Voting systems should incorporate mgiaids, include the full names of all

% This recommendation should be read in conjunatiith Absentee Balloting Recommendation 2-C whicksca
for a uniform standard for determining the juriditin in which people should register to vote ardk&ault
presumption that individuals register to vote whitiey are physically located. The default presummpis
consistent with giving long-term care facility dsnts a choice of venue to the extent practicable.
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candidates, include icons, produce the same typaltuft for all voters, and record voter
selections anonymously. The efficiency, effectiveme@nd satisfaction of the voter
experience should not be degraded by the systeth use

Quality Development.

Federal funding should be provided for a coordidated competitive process of
prototype development. Voting systems proposedéptoyment in federal elections
must undergo an independent and transparent tgetegss that includes both usability
and accessibility testing, in coordination with @@y testing. An independent national
clearinghouse should collect and make public datthe use of voting technologies.

Online Voter Registration.
State law should authorize online voter registratie one possible registration method.

. Polling Places.

Polling places should be universally accessibliegeard privacy, and ensure that all
equipment — including any system used for accdggilfidifferent from the primary
voting system — be accessible, prominent, and readge.

6. Research

Government and private funders should support resem voting and disability, including but
not limited to the following matters:

A.

Determining what ballot form(s) and technologiesuldomaximize the ability of voters

to cast effective, private, and independent vdteparticular the research should
consider the specific needs of voters with disaéd| including those with cognitive
impairments. The feasibility and cost effectivenesthe following types of programs
should be explored: on-site voting assistance, lmofoting assistance (group and
individual), HTML and other computer assisted bialdmats, portable voting machines,
and ballots with pictures and/or icons.

The impact of current laws on the exclusion of pessfrom voting.

. The extent of barriers to registration and votiagdeople with cognitive impairments,

wherever they reside.

. Effective communication strategies to overcome idapents to voting by individuals

with cognitive impairments.

Voting practices in long-term care facilities arttlar residential settings, including staff
determinations of capacity.

Voting practices concerning persons with cognitapairments living in the community,
including de facto determinations of capacity anukp voting.
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. The relationship between the standard used tordeterresidence for voting and

standards used to determine residence for othgopas, such as Medicaid, the census,
and other state and federal programs.

. In connection with problems that may arise witsityire verification for people with

disabilities, research on signature verificatioagadures, in particular how election
officials currently determine what constitutes gnsiture “match” and whether other, less
exclusionary, forms of voter ballot verificatioregoossible, such as signature stamps.

Discrepancies between the symposium recommendadimhsurrent standards and
procedures to determine voting capacity.

Evaluation of the outcome and impact of the sympuosiecommendations

. Education & Training

A.

Legal Obligations. Public and private entities should provide gumaand training to
ensure that people providing assistance with vatimgerstand their obligations and
limitations.

Voter Assistance Training. All people providing voting assistance shouldraeed to
assist voters to successfully express their intent.

Long-Term Care Training. State and local election officials should promibie
education of residents and staff in long-term ¢acdities and other residential settings,
community service providers, guardians, otherslwvaain the care of persons with
disabilities, and such persons themselves aboutghts of persons with disabilities in
relation to voting and the community resourceslabée to provide assistance and
otherwise facilitate voting.

Poll Worker Training
(1) States and localities should create poll workeruitment and training programs that
specifically address the needs of voters with dbgnimpairments.

(2) Poll worker training should include practiedtsg up a polling site. This can be
supported by interactive simulation, via DVD anddafine materials. Poll workers
should be required to demonstrate in advance afeélection duties that they can
perform their assigned tasks. Poll worker recraittrshould include persons with
disabilities.
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EXECUTIVE SUMMARY

Summary of the Recommendation.

This resolution consists of six resolved clausdéispfawhich focus on protecting and
facilitating voting by persons with disability, \wita special focus on cognitive
impairments and other brain impairments that ineeaa frequency with age. The seven
clauses urge federal, state, local, and territgagaernments to:

* Improve the administration of elections through rfa@numerated strategies,
including the use of mobile polling stations;

* Ensure retention of the legal right to vote in theent of disability unless four
enumerated judicial criteria are met;

* Expand the availability of absentee or “vote at bbialloting;

» Improve access to voting by residents of long-teare facilities through three
enumerated strategies;

* Require and fund the development of universal aesigvoting systems so that
persons with any impairment, including physicahss®y, cognitive, intellectual,
or mental, can vote privately, independently, aiith wase;

* Recruit and train election workers to address #w®ts of voters with disabilities.

Summary of the issue that the recommendation adesses.

The need to address voting by aging citizens wbe $@me level of cognitive or other brain
impairment has emerged from the relative shadowsrdaa the light of day because of four
advancing, intersecting trends: (1) the highly ooversial occurrences of razor thin margins
of victory and defeat in major elections; (2) thghhrate of voting by older Americans; (3)
the growth of the older population at a rate ungdeated in history; and (4) the continuing
increase in the number of Americans with dementi@ ather chronic cognitive
impairments that eventually make them incapabiethg but at a date uncertain.

The convergence of these numbers brings into facteriety of questions about whether
persons with brain impairments who have a fundaateight and the threshold ability to
vote are being disenfranchised. The number ofrgdte whom this question applies is
substantial and growing. What kind of assistan@y he needed and what kind is
appropriate? Who makes decisions about capacityote and by what criteria?
Conversely, concerns abound about the potentidrdoidulent exercise of the franchise
by unscrupulous persons or political organizati@kéng advantage of groups within this
population, especially those living in group sajfirsuch as nursing homes.

Both failure to ensure proper access to the palisfailure to protect against the fraudulent

manipulation of the vote of vulnerable populati@esnpromises the integrity of elections.
And as the above demographic trends continue esdahger increases.
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Please explain how the proposed policy positiamll address the issue.

The policy is based upon the joint effort of the ABommission on Law and Aging, the
Borchard Foundation Center on Law and Aging, ared @apital Government Center on
Law and Policy at the Pacific McGeorge School aivlia Sacramento. The groups hosted
a working symposium of national experts in law agahg, medicine, long term care, voting
technology, and elections administration on thectéjacilitating Voting As People Age:
Implications of Cognitive Impairmenthich convened from March 21-24, 2007, at the
Pacific McGeorge School of Law to address five fagets of these issues: (1) how aging
and cognitive impairments fit into broader issueaaress to voting; (2) issues in absentee
balloting; (3) voting in long term care settingd) (lefining and assessing capacity to vote;
and (5) the implications of voter technology foosk with cognitive impairments. The
recommendations represent a careful distillation tbé full set of symposium
recommendations. They convey the essential, fyriprinciples of the symposium in a
form that urges specific strategies by federaltiesteerritorial, and local governments to
address the identified issues above.

Summary of any minority views or opposition thathave been identified.

None to date.
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